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TOA Housekeeping Pandemic & Beyond
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The virus isn’t a disruptor, it’s an accelerator. It is 
showing many businesses where their business will be 
in a decade. 

It isn’t cyclical, it’s structural. Some argue that this is 
simply a cyclical economic change. It may be a 
structural change.

2022 & Beyond The Pandemic’s Lesson Applied to Trade Associations
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Starbucks is a bank, not a coffee shop. Starbucks 
has more money on its most apps than many 
financial institutions. 

Starbucks was prepared for the economic structural 
changes created by the pandemic through its app 
and financial operation.

2022 & Beyond Structural Changes Accelerated
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TOA’s 2021 Meeting Vinod Panchbhavi, MD – Program Chair

TBA
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TOA’s Resident Job Networking Dashboard Now Available
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TOA’s Resident Networking Page Now Available
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TOA’s Leadership Presidential Line

Ken Kaminski, MD – President
Azalea Orthopaedics | Tyler, Texas

Luis Urrea, MD – President-Elect
El Paso Orthopaedic Surgery Group | El Paso, Texas

John Hinchey, MD – 2nd President Elect
Ortho San Antonio | San Antonio, Texas

Henry Ellis, MD – 3rd President Elect (Nominated)
Texas Scottish Rite| Frisco, Texas

Christian Balldin, MD – 4th President Elect (Nominated)
TSAOG | San Antonio, Texas
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TOA’s Newsletter New Policy Began on September 15

Orthopaedic Surgeons
Will receive it once they pay their dues.

Practice Administrators
Will receive it once 100% of their orthopaedic surgeons pay dues.

Industry Members
Only TOA’s Circle of Champions will receive it in 2021.
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TOA’s Circle of Champions 2021 Program for Industry Members

Committed to TOA: Conference or No Conference in 2021
Will receive an invite to TOA’s retreat in 2021.

Circle of Champions Branding
Sponsors will receive branding on all of TOA’s communications.

Access to TOA’s Newsletter
Only Circle of Champions will receive the newsletter in 2021.
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TOA’s Online CME Fulfill Opioid Requirement for Licensure
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Pandemic Codes 99072
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Austin Public Policy Issues
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2021 Texas Legislature What Will It Look Like?
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The Budget The Legislature’s Only Requirement
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Texas House Who Will Be the Speaker?
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Texas House What Happens on November 3?
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Texas Senate Little Changes
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Texas Executive Branch  Nothing Changes
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Texas Legislature Limbo Until November 4



Texas Orthopaedic Association22

Physician & Allied Health Provider Licensing Issues
TMA Resolution on Mid-Levels

Scope of Practice
Texas Medical Disclosure Panel – New Forms

Scope of Practice
Texas’ Professional Liability Law
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North Carolina Teeth Whitening SB 1995 From Texas
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North Carolina Teeth Whitening SB 1995 From Texas
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TMA Resolution Mid-Levels & Initial Evaluation

25

Whereas, Nurse practitioners and physician assistants can switch “specialties” without any clinical 

training whatsoever in their chosen “specialty;” and

Whereas, A nurse practitioner or physician assistant assessment and treatment plan for an initial 

evaluation does not provide the level of expertise that primary care physicians seek and patients 

deserve when patients are referred to a physician specialist; and

Whereas, Optimal patient care can be compromised through delays in diagnosis and treatment 

resulting from initial evaluations by nurse practitioners or physician assistants rather than specialist 

physicians; therefore be it

RESOLVED, That Texas Medical Association recognize that the best practice of patient care dictates 

that it is the responsibility of the physician to develop the diagnosis and treatment in the evaluation 

of a patient, while it is recognized under limited circumstances that an initial evaluation may be 

conducted by a nurse practitioner or physician assistant.
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Mid-Levels Question Regarding Imaging Delegation

26

January 2019 Rule Proposal Pulled | September 20, 2019, Proposal Expected
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2021 Texas Legislature Podiatry
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Is the Foot Part of the Ankle? 
Click here to view an attorney’s opinion of the 
issue based on the law (page 3);

http://toa.org/pdfs/newsletters/TOA-
Newsletter-2014-Spring.pdf

2021 Texas Legislature. The podiatrists’ 
association has proposed:

• How to define the ankle as it relates to 
podiatry. (See next page for the podiatrists’ 
proposal.)

• If an agreement is made on the definition of 
the ankle, then the next step would be to 
determine what training a podiatrist must 
have to do the ankle.

http://toa.org/pdfs/newsletters/TOA-Newsletter-2014-Spring.pdf
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Podiatry Texas Medical Practice Act

Texas Medical Practice Act– There is no inherit right to practice medicine in Texas. The Texas Legislature created the 
Medical Practice Act (MPA).

MPA & Texas Medical Board Exemption - The Legislature provides in the MPA an exemption – a specific carve-out – for 
certain individuals. The Legislature has exempted from the regulation of the MPA a “licensed podiatrist engaged strictly in 
the practice of podiatry as defined by law.”

Practicing medicine means the diagnosis, treatment or offer to treat a mental or physical disease 
or disorder or a physical deformity or injury by any system or method, or the attempt to affect 
cures of those conditions, by a person who: (A) publicly professes to be a physician or surgeon; or 
(B) directly or indirectly charges money or other compensation for those services.
- Texas Medical Practice Act
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Podiatry History in Texas

1923 – Practice of podiatry in Texas governed by statute as “the treatment of or offer to 
treat any disease, disorder, physical injury, deformity, or ailment of the human foot any 
system or method.”

2001 – The Texas State Board of Podiatric Medical Examiners proposed a rule that 
would have defined the foot as including the ankle:

“The foot is the tibia and fibula in their articulation with the talus, and all bones to the 
toes, inclusive of all soft tissues (muscles, nerves, vascular structures, tendons, by 
ligaments and any other anatomical structures) that insert into the tibia and fibula in 
their articulation with the talus and all bones to the toes.”

2001 - Then-Texas Attorney General John Cornyn issued an opinion that the podiatry 
board acted outside its authority by attempting to re-define scope of practice.

2008 - The Third Court of Appeals invalidated the rule and stated that the “rule defining 
‘foot’ impermissibly expanded practice of podiatry beyond treatment of foot.”  “This is 
a debate to be had at the Legislature.”

2010 – The Supreme Court of Texas declined to review an appellate court’s previous 
decision rejecting the podiatry board’s rule that would have allowed podiatrists to treat 
ankles.

2011 and Beyond – The Texas Legislature has yet to act on the issue.
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Podiatrists’ May 2020 Proposal Defining the Ankle
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Podiatry California & AAOS
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Texas Legislature Optometry Surgical Privileges?

32

HB 1798, SB 1223 & HB 3505 Failed in the 2019 Texas Legislature
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Physical Therapy Direct Access 2019 Law

33

Three Levels

• 15 business days for PTs who have either residency or fellowship training.

• 10 business days for all other PTs.

• A signed disclosure by the patient related to physician diagnosis, imaging, and
commercial insurance coverage.
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Chiropractors & Neurological Scope September Supreme Court
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Texas Medical Board Attorney General Request -Anesthesia

1(a). Is providing anesthesia the practice of 
medicine?
(b). When a physician delegates the providing 
and administration to a Certified Registered 
Nurse Anesthetists (CRNAs) does the Texas 
Medical Board, via the Medical Practice Act, 
have continuing regulatory authority over a 
physician’s decision and process for delegating 
that authority to a CRNA?
2. Does the CRNA have independent authority 
to administer anesthesia without delegation by 
a physician?

March 26, 2019 Request
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Attorney General Decision September 5, 2019
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Anesthesia Attorney General Answers

1(a). Is providing anesthesia the practice of medicine? “The practice of medicine includes the provision 
of anesthesia by a licensed physician. However, pursuant to subsection 301.002(2)(G) of the Occupations 
Code, when a certified registered nurse anesthetist administers anesthesia pursuant to a physician’s 
delegation, such act falls within the scope of professional nursing.”

(b). When a physician delegates the providing and administration to a Certified Registered Nurse 
Anesthetists (CRNAs) does the Texas Medical Board, via the Medical Practice Act, have continuing 
regulatory authority over a physician’s decision and process for delegating that authority to a CRNA? 
“The Legislature authorized the Texas Medical Board to take disciplinary action against a physician who 
delegates professional medical acts to a person whom the physician knows or should know is unqualified 
to perform the acts. Thus, the Board possesses regulatory authority over a physician’s desire to delegate 
the providing and administration of anesthesia to a certified registered nurse anesthetist.” 

2. Does the CRNA have independent authority to administer anesthesia without delegation by a 
physician? “A certified registered nurse anesthetist does not possess independent authority to 
administer anesthesia without delegation by a physician.”

September 2019 Answers
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Texas Legislature & Regulatory Board Opioids
New Texas Laws
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New Opioid Laws in 2019 State of Texas
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1. TMB Opioid Rules What Happens When 10 Days Expire?

Texas Medical Board’s August 30, 2019, Guidance:

“The Texas Medical Board interprets this section to mean a 
practitioner may write an opioid prescription for up to 10 

days without a refill. However, the patient may see the 
practitioner in a follow up appointment and receive 

another opioid prescription for up to 10 days. The law does 
not limit how many times this may occur.”
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2. TMB Opioid Rules New Acute Pain Definition Proposal

Summer 2020:

“Post-surgical, post-procedure, persistent non-chronic pain – pain 
that occurs due to trauma caused by the surgery or procedure; or an 

underlying condition, disease, or injury causing persistent non-
chronic pain. These types of pain are treated in accordance with the 

standard of care and last 90 days or less, but more than 30 days, 
from the date of initial prescriptions for opioids during a period of 

treatment.”
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3. Prescription Monitoring Program March 1, 2020, Mandate

February 20, 2020, Guidance:

“A copy of the PMP check may be placed in a patient’s medical record.”
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PMP Data – Appriss Health July 20, 2020, Update
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PMP Data – Appriss Health July 20, 2020, Update
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PMP Data – Appriss Health July 20, 2020, Update
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PMP Data – Appriss Health July 20, 2020, Update
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PMP Data – Appriss Health July 20, 2020, Update
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4. New CME Requirement Free Through TOA

Began for Licenses Beginning on September 1, 2020:

At least two CME hours in a two-year cycle must include:

• Best practices, alternatives treatment options, and multi-modal approaches to pain management that 
may include physical therapy, psychotherapy, and other treatments.

• Safe and effective pain management related to the prescription of opioids and other controlled 
substances, including education regarding: standards of care, identification of drug-seeking behavior in 
patients, and effectively communicating with patients regarding the prescription of an opioid or other 
controlled substances.
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5. Informed Consent Did Not Pass in 2019

“11 Point” Requirement

HB 2811 from the 2019 Texas Legislature:

• The risk of addiction with the drug prescribed, including any risk of developing an addiction or a physical or 

psychological dependence on the drug.

• The risk of taking the drug in a dosage greater than the dosage prescribed.

• The danger of taking the drug with benzodiazepines, alcohol, or other central nervous system depressants.

• The reasons why the prescription is necessary.

• The responsibility of the patient to safeguard all drugs in a secure location.

• Methods for safely disposing of an unused portion of a controlled substance or dangerous drug prescription.

• The patient’s diagnosis.

• The proposed treatment plan.

• Any anticipated therapeutic results, including realistic expectations for sustained pain relief and improved functioning 

and possibilities for lack of pain relief.

• Therapies available in addition to or instead of drug therapy, including non-pharmacological therapeutic modalities or 

psychological techniques.

• Potential side effects and techniques for managing the side effects.

• Possible adverse effects, including the potential for tolerance and withdrawal.

• The potential for impairment of judgment and motor skills.
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6. e-Prescribing Mandate January 1, 2021
HB 2174 From the 2019 Texas Legislature

• All controlled substances (CII-CV).
• Waivers will be reviewed annually.
• Texas Medical Board indicated in October that it will issue waiver guidance by December 2020.
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Austin Workers’ Comp
Burden of Proof Lawsuit & TOA’s Amicus Brief – 10.29.20 Supreme Court Case

Prior Auth & IROs
2023 Sunset Review – Open to Any Issue
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Texas Supreme Court –October 29 TOA’s Amicus Brief
September 16, 2019, Brief
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2021 Research Agenda TOA’s September Comments

Treatment Guidelines
Which aspects of the treatment guidelines 
result in the highest level of PA denials?

Prior Authorization
Review the 10 most used MSK codes:
• Which were denied the most on first pass?
• Which were overturned the most by an 

IRO?
• Which cases were already within the 

guidelines?
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2023 Texas Sunset Commission Workers’ Comp
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Medical Lawsuits Texas Legislature
January Supreme Court Case

2021 Texas Legislature – Potential Legislation
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Professional Liability 2019 Texas Legislature

Exceptions to the Willful and Wanton Standard
HB 2362 by Rep. Moody (D-El Paso) and Rep. Price (R-Amarillo).

Indexing the Non-Economic Damage Cap
HB 765 by Rep. Wu (D-Houston). Retroactive to September 1, 2013, the bill would 

increase the non-economic damage cap by 36 percent from $250,000 to $339,899.
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Willful and Wanton The Filed Legislation
HB 2362 would remove the existing emergency care willful and wanton standard in the 
following scenarios:

• When the patient arrives in either the hospital’s emergency department or obstetrical unit 
in stable condition regardless of whether the patient later suffers an emergency.

• When the patient has been stabilized or is capable of receiving non-emergency treatment 
even if the patient later suffers an emergency.

• When a patient is treated in an obstetrical unit for a non-obstetric emergency.

• When the patient’s treatment is unrelated to the original medical emergency.

• If the patient’s emergency is caused, in whole or in part, by a health care provider, 
regardless of how insignificant the contribution is to the overall emergency.
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Paid & Incurred –Personal Injury Cases Potential 2021 Legislation

Potential legislation would add additional evidence:

• Reveal Medicare, commercial, and Workers’ Comp rates for the physician.
• Average amounts paid by the payers.
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Paid & Incurred – Texas Supreme Court January 5, 2021
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Telemedicine
UHC

Out-of-Network: Austin & Washington
Prior Authorization

Commercial Insurance Austin & Washington
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Telemedicine Overview of Texas Laws/Regulations
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Telemedicine in Texas Overview of State Policy

Coverage Parity – 2017 Law (SB 1107)
• Health plans must pay for telemedicine visits for a covered service.
• However, the law does not mandate payment parity.
• Telemedicine is defined as “a health care service delivered by a physician licensed in this state, or a health professional acting

under the delegating and supervision of a physician licensed in this state, and acting within the scope of the physician’s or health
professional’s license to a patient at a different physical location than the physician or health professional using
telecommunications or information technology.”

Platform of a Physician’s Choice – 2019 Law (HB 3345)
• The 2019 law allows a physician to use a telemedicine platform of her choice.
• The law also updated SB 1107 from 2017 to ensure that all state-regulated plans are covered under the payment policy.

Public Health Emergency – Texas Department of Insurance
• Mandated payment parity for telemedicine during the emergency.

Public Health Emergency - CMS
• “All beneficiaries across the country can receive Medicare telehealth and other communications technology-based services

wherever they are located.”
• June Senate letter.
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All-Payer Claims Database? 2021 Texas Legislature

All-Payer Claims Database
• The Texas Academy of Family

Physicians’ “Marshall Plan.”

• Colorado, Kansas, Minnesota,

Tennessee, Maine, Maryland,

Massachusetts, New Hampshire,

Rhode Island, Utah, and Vermont.

FAIR Health
• Texas arbitration law.

University of Texas
• UT School of Public Health – Houston

Center for Health Care Data.

• Collects health care utilization data for

80 percent of the state’s population.
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Texas & Washington Prior Authorization or “Medical Management”
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2019 Texas Legislature New Prior Authorization Law

Provider Directory
• SB 1742 focused on provider directory requirements.

• Prior authorization and utilization review provisions were amended to SB 1742.

• Led by Rep. Julie Johnson (D-Dallas) and Sen. Jose Menendez (D-San Antonio).

Prior Authorization (PA)
• PA requirements and information must be posted publicly on health plan websites on January 1, 2020.

• Written in plain language that is easily understood by enrollees, provider, and the general public.

• Detailed description of the PA process and procedures.

• Accurate and current list of the health care services for which PA is required.

• A list or description of any supporting documentation that the plan requires from the physician.

• The applicable screening criteria.

• Statistics regarding PA approval and denial rates:

– Physician or provider type.

– Indication offered.

– Reasons for request denial.

– Denials overturned on internal appeal.

– Denials overturned by an IRO.

– Total annual PA requests, approvals, and denials for the service.

Created by SB 1742 in the 2019 Texas Legislature
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2019 Texas Legislature New Prior Authorization Law

Utilization Review
• A Texas-licensed physician must review UR plans and direct UR programs.
• The previous versions would have required all physicians who handle UR to be licensed in the state of Texas.
• Effective September 1, 2019.

Interim Study
• The Texas Legislature will review the prior authorization and utilization review laws with a report to the Legislature by December 1,

2020.

Created by SB 1742 in the 2019 Texas Legislature
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2019 Texas Legislature Who Made Prior Authorization Laws Happen?
Sen. JoseMenendez (D-San Antonio)

Sen. Dawn Buckingham, MD (R-Austin)

Sen. Charles Schwertner, MD (R-Georgetown)

Rep. Greg Bonnen, MD (R-Friendswood)

Rep. Julie Johnson (D-Dallas)

SB 1742
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UHC Imaging Prior Authorization Requirements
July 2020
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Texas Legislature Committee on Health Care Costs
Rep. Greg Bonnen, MD (R-Friendswood) | September 2020
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Texas Legislature TAHP Recommendations
Eliminate regulatory barriers that prevent APRNs from practicing at the “top of their license”

Limit excessive consolidation and anti-competitive mergers in the health care system

Increase transparency of provider market power and of private equity’s influence in health care

Expand the Attorney General’s authority to protect Texans from health care price gouging

Require state licensing boards to take disciplinary action against providers with egregious or abusive billing 
patterns

Require providers to create price transparency for consumers

Eliminate incentives that encourage an out-of-network billing model

Eliminate the use of billed charges as a payment standard

Increase transparency in provider cost and quality
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2021 Texas Legislature & Health Plans “Medical Management”

TAHP recommends that the Legislature oppose 
unnecessary new administrative mandates that would limit 
a health insurance provider’s ability to use medical 
management tools and formularies that provide access to 
safer and more valuable care for their members.
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2021 Texas Legislature & Health Plans New Opposition
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2009 2015 2017 2019

$500
SB 481 lowered the 

mediation threshold to 

$500.

Facility-Based Physicians:

Anesthesiologists, radiologists, pathologists

ALL CLINICIANS
SB 507 applied mediation to 

any type of clinician who 

provides a service in a facility.

ARBITRATION
Patient removed from 

mediation. Arbitration for 

physicians. Mediation for 

facilities.

Austin & Out-of-Network Law Ban on Surprise Billing Under SB 1264
Plans Regulated by the Texas Department of Insurance

$1,000
HB 2256 allows patients 

to go into mediation with 

a ”facility-based 

mediation” for a balance 

bill of $1,000 or more. 

Facility-Based Physicians:

Anyone performing work in a facility.
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Mediation Arbitration
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Surprise Billing Exception Texas Law
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Surprise Billing Exception Texas Rule Finalized in June 2020

New �21.4903 clarifies that, for purposes of the exceptions to the balance billing 
prohibitions, an enrollee's election is only valid if the enrollee has a meaningful 
choice between an in-network provider and an out-of-network provider, the enrollee 
was not coerced by another provider or their health benefit plan into selecting the 
out-of-network provider, and the enrollee signs a notice and disclosure statement at 
least 10 business days before the service or supply is provided acknowledging that 
the enrollee may be liable for a balance bill and chooses to proceed with the service 
or supply anyway. Only an out-of-network provider that chooses to balance bill an 
enrollee is required to provide a notice and disclosure statement to the enrollee. 
The out-of-network provider may choose to participate in SB 1264's claim dispute 
resolution process instead of balance billing an enrollee.
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July 2020 Initial Results From Texas’ Arbitration 

Arbitration/Mediation Since January 1, 2020
• 9,496 arbitration requests (91% ER physicians). Other 8% = anesthesiologist, assistant surgeon/surgical assistant, CRNA and

surgeon.
• 783 mediation requests (hospitals/ASCs/freestanding EDs).
• June 2020 witnessed the greatest amount.

Arbitrators/Mediators
• 96 arbitrators in Texas - $975 median fee.
• 219 mediators in Texas - $750 median fee.

Provider Side Often Successful
• Out of 965 arbitration cases, 643 ruled in favor of the provider side.
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2021 Legislature Health Plans’ Recent Tweets
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Surprise Billing in Washington: HR 3502 14 Texas Co-Sponsors
110 Across the Nation (01.31.20)

Van Taylor (R-Plano)
Colin Allred (D-Dallas)
Eddie Bernice Johnson (D-Dallas)
Kenny Marchant (R-Dallas)
Lance Gooden (R-Dallas)
Ron Wright (R-Arlington)

Lizzie Fletcher (D-Houston)
Brian Babin (R-Woodville)
Dan Crenshaw (R-Houston)
Randy Weber (R-Friendswood)

John Carter (R-Round Rock)
Bill Flores (R-Bryan)
Roger Williams (R-Weatherford
Mike McCaul (R-Austin)
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Washington, DC 2020 & 2021
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NOLC 2020 Zoom Meetings August & September
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Medicare’s August Proposed Rules for 2021 Payment Policy
• ASCs

• HOPDs

• Physician Fee Schedule

Surprise Billing
• President Trump is pushing for a solution by Congress before December 31.

BPCI-A vs. CJR Pandemic Relief
The Trump Administration was helpful to CJR. But it was not as helpful to BPCI-A. A future 

TOA newsletter will cover this topic.

Three Legislative Vehicles Remain in 2021
• Covid-19 relief package.

• Continuing resolution/end-of-year omnibus package “lame duck.”

• Health care extenders package for Medicare.

Washington, DC Current Overview *
Subject to change at any minute
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• E/M
• Global surgical packages
• Telemedicine

Medicare’s Physician Fee Schedule Final: November 2020
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E/M Codes in 2019 Final Outcome

E/M Overhaul – Three Levels:
– Level 1 remains.

– Level 5 remains.

– Levels 2-4 are collapsed into one code.

CMS Finalized E/M Visit Codes; Failed to Extend Updates to Global Surgical Codes
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Data Collection 2016 Global Surgical Packages

• New G codes. CMS is proposing new G codes to report visits furnished during a global period in 
order to create a better valuation of global packages.  AAOS and TOA asked orthopaedic surgeons 
to complete a survey in August 2016.  Texas is exempt – December 2016 decision.

• CMS tried to eliminate 10- and 90-day bundles in 2015. Congress quickly restored the bundles in 
the MACRA legislation in spring 2015.

Medicare’s 2017 Physician Fee Schedule Proposal – July 2016 Release
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Global Surgical Packages Medicare’s CY 2019 Proposal in 2018

• 10-Day. Orthopaedics did not feature many 10-day global procedures. Dermatology and physician

assistants featured the most. “Given the very small number of postoperative visits reported using

CPT code 99024 during 10-day global periods, we are seeking comment on whether or not it

might be reasonable to assume that many visits included in the valuation of 10-day global

packages are not being furnished, or whether there are alternative explanations for what could be

a significant level of underreporting of postoperative visits.”

• 90-day. Orthopaedics led this category.

Extensive Commentary from CMS in the Summer of 2018

“Future survey-based data collection may cover post-operative visits and non-
face-to-face services associated with a broader range of procedures with 10-
day and 90-day global periods.”
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Medicare’s 2021 PFS Proposal Orthopaedic E/M Cuts

Budget neutrality could lead to cuts of up to 13 percent due to:

1.) updating the values of office/outpatient E/M visits and 
2.) moving forward with the unjustified add-on code will result in 
negative payment adjustments of up to 13% and will have devastating effects 
on specialty physicians and their patients.
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Medicare’s 2021 PFS Proposal Other Issues

Add-on Code GPC1X
• “AAOS urges CMS to discontinue the implementation of the add-on code GPC1X as it is no longer 

necessary given the updated levels for outpatient E/M cods as finalized in 2020.”

Valuation of THA and TKA Codes
• CMS is proposing RUC-recommended work RVU of 19.60 for 27130 and 19.60 for 27447. “AAOS, in 

conjunction with the AAHKS maintains that the work RVUs (20.72) and minutes finalized for CY 
2014 are still appropriate.”

• “Furthermore, AAOS believes that the stakeholder request to review codes 27130 and 27447 is 
problematic given the request was made by a large for-profit managed care health insurance 
company.” (Added to the list of potentially misvalued codes via stakeholder nomination.)

Arthroplasty Pre-Optimization Work
• “AAOS, in alignment with AAHKS, believes that the best path forward is the creation of a new G 

code to account for arthroplasty pre-optimization work.”
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Medicare’s 2021 PFS Proposal Other Issues

99072
• “AAOS strongly urges CMS to accept the reimbursement rate of $6.57 for code 99072 as 

determined from the data received for these additional PE costs, as well as allow reporting of code 
99072 retroactively to March 1, 2020, as was allowed with other reporting flexibilities during the 
PHE.”

Scope of Practice: Supervision of Diagnostic Tests
• “The public health emergency has proven that this flexibility is necessary to alleviate some of the 

demands on physicians as they lend their medical expertise in response to the COVID-19 
pandemic. AAOS strongly urges CMS to maintain these flexibilities.”

Therapy Assistants Furnishing Maintenance Therapy
• “AAOS encourages CMS to make permanent the Part B policy for maintenance therapy services to 

allow PTs/OTs to oversee and assign duties to PT Assistant or OT Assistant for the performance of 
physical and occupational therapy services as clinically appropriate.”
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Medicare’s 2021 PFS Proposal Other Issues

AUC for Advanced Imaging
• Educational and operations testing period extended through CY 2021.
• “However, the current implementation test period for this requirement is proving to be very 

burdensome for small and solo practices with requirements for additional investments in 
technology.”
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Medicare’s 2021 PFS Proposal AAOS Telehealth Recommendations

• Allow the use of audio-only equipment for office/outpatient E/M codes 99212-99215 and 99202-
99205.

• Maintain acceptance of telephone E/M services, CPT codes 99441-99443, including continued 
reimbursement as similar services rendered in person.

• Expand online digital E/M services (e-visits), CPT codes 99421-99423 to both new and established 
patients.

• Expand virtual check-in services (HCPCS codes G2010 and G2012) to both new and established 
patients.

• Telehealth services continue to be reimbursed at the same rate as if services were finished in-
person.

• Allow physical therapy and occupational therapy services to be performed virtually with two-way 
audio/visual capabilities and maintain reimbursement as if rendered in person.

• Waive the requirement that out-of-state physicians and non-physician practitioners, be licensed in 
the state where they are providing telehealth services, as long as they are licensed in another 
state.
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Bundled Payments BPCI-A vs. CJR
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Medicare’s 2021 PFS Proposal BPCI-A vs. CJR

Pandemic Relief for CJR
• CMS is waiving repayment 

responsibility if episode costs 
increase and allowing for shared 
savings if episode costs are 
reduced.

BPCI-A Requires One of Two Options
• Remove both downside risk and 

upside risk.
• Keep both downside risk and 

upside risk but allow for 
exclusions for Covid-19 diagnosis.
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Medicare’s ASC/HOPD Payment Proposal Due: November 2020
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Elimination of Inpatient Only List
• Beginning with MSK on January 1, 2021

• “Yet we are mainly concerned by the removal of certain procedures that do no have 

data to support the appropriateness of their performance in the outpatient setting.”

Two Midnight Rule
• “AAOS is also concerned that the Two Midnight Rule will remain in effect as IPO 

changes are implemented.”

ASC Covered Procedures List – THA
• 27130.

• AAOS: More complex ASC procedures require a higher APC level.

Prior authorization for certain services in the HOPD (vs. ASC).
• 22551 and 22552 – Cervical Fusion with Disc Removal.

• 63650, 63685, and 63688 – Implanted Spinal Neurostimulators.

Medicare’s 2021 Annual Payment Proposal HOPD/ASC
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Medicare’s 2021 Annual Payment Proposal POHs
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Medicare A Big Year for ASCs in 2018
Major Shift by Medicare

• Medicare payment parity.

• Services shifting to ASCs.

• Prior authorization for certain hospital services.

• ASC vs. HOPD pricing transparency tool.

• Transfer agreements.

• Lower device intensity threshold.
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The Widening Payment Gulf Parity …Finally: Medicare’s 2019 Payment Proposal
2019 Through 2023; CPI-U vs. OPPS Market Basket Update
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Medicare’s Continued Emphasis Comments in the CY 2020 Proposal

“This change will also help to promote site-neutrality between 
hospitals and ASCs and encourage the migration of services from 
the hospital setting to the lower cost ASC setting.”

- Medicare’s commentary in the CY 2020 rule proposal.
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Lower Device Intensity Threshold Medicare’s 2019 Proposal

• Proposed to be lowered to 30 percent (from 40 percent).

• Orthopaedic services would witness the greatest effect.

ASCs
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Medicare’s ASCs vs. HOPD Price Comparison Tool 21st C. Cures Act
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MEDPAC 2013 Site Neutral Preview

Orthopaedics – MedPAC’s initial report on the subject indicated that orthopaedic specialty hospitals would take the greatest hit.

Cardiology – “In 2013, Medicare pays 141 percent more for a level II echocardiogram in an OPD than in a freestanding physician’s

office.”

66 services reduced to physician office levels – MedPAC identified 66 services (mostly diagnostic services with a few procedures) that

could save Medicare $900 million on an annual basis:

•Bone density: axial skeleton (APC 288)

•Level II neuropsychological testing (APC 382)

•Level II echocardiogram without contrast (APC 269)

•Level II extended electroencephalography (EEG), sleep, and cardiovascular studies (APC 209)

12 groups reduced to an ASC payment rate – MedPAC identified 12 groups that could save Medicare $600 million on an annual basis:

•Nine eye procedure groups.

•Two nerve injection groups.

•On skin repair group.
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2015Site Neutral Payments

•November 2, 2015 budget deal created a site neutral Medicare 
payment policy for any new off-campus, provider-based department 
after this date. (Practices that are at least 250 yards away from the 
parent hospital’s campus.)

•Existing off-campus PBDs were grandfathered.  CMS proposed 
additional guidance in July 2016.

• Dedicated freestanding emergency departments are exempt.

November 2, 2015 Congressional Budget Deal
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July 17, 2020Court Ruling
Site Neutral Payments
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