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TOA’s 2020 Annual Conference February 7-8 in San Antonio

• Strategic Planning Seminar with Darren Smith 
(Friday Morning)
• Mike McCaslin of the OrthoForum (Friday 
Afternoon)
• A Look at OrthoCarolina (Friday Afternoon)
• Coding Course with Karen Zupko & Assoc. (Friday)
• Friday Night Party at the Pearl Stable
• Thursday Visit to the Military’s Center for the 
Intrepid
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• Limited resources.

• Relies on volunteers to 
form positions/develop 
stances.

• Only organization that 
dedicates 100 percent 
of its advocacy efforts 
to Texas orthopaedic 
surgeons and their 
patients.

• TOA has the ability to 
collect public policy 
information about the 
industry that often 
cannot be found 
elsewhere.

• TOA focuses on three 
different segments: 
policymakers, other 
members of the health 
care industry, and the 
general public.

TOA Has a Ceiling Advocacy Intelligence Industry Branding
01 02 03 04

TOA Overview What TOA Can & Can’t Do
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Austin:
Moves Quickly

Washington:
Moves 

Deliberately

Austin vs. Washington Apples & Oranges
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Comprehensive Addiction &  
Recovery Act

21st Century Cures Act

• ASC vs. HOPD transparency.

Childhood Cancer Survivorship, 
Treatment, Access & Research Act of 
2018

SUPPORT for Patients & Communities 
Act

• Mandatory e-Prescribing.

• Opioid limits avoided.

Medicare Extenders

Pandemic & All-Hazards 
Preparedness & Advancing 
Innovation Act of 2019 

114th Congress
2015-16

115th Congress
2017-18

116th Congress
2019-20

Washington, DC Major Health Laws Are Rare
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2019 Texas Legislature The “Big” Issues (& Some Health Issues)

• Budget

• Property Tax Reform

• Education Funding

• Tobacco 21

• Low THC Cannabis

• Opioids

• Ban on Surprise Billing

•Mental Health 
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The Budget The Legislature’s Only Requirement
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Legislative Strategy The Power of Grassroots
Craft Beer vs. Beer/Liquor Distributors | Grassroots vs. Cities
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Austin Forecast 2019
86th Texas Legislature
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Effective? Probably Not
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Collaboration Why Work Together?
Team-Based Approach
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Ancillary Ownership Opponents “Alliance for Integrity in Medicine”
Past Washington, DC efforts to remove ancillary services from a physician’s office.
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Physical Therapy GAO Report June 2014

The total number of self-referred PT services showed essentially no increase from 2004 to 
2010, whereas non-self-referred services increased by 41 percent.

Self-referring family practice and internal medicine providers in urban areas, on average, 
generally referred more PT services than their non-self-referring counterparts.

Self-referring orthopaedic surgeons, on average, generally referred fewer PT services 
than non-self-referring orthopaedic surgeons
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The GAO’s Conclusion Physical Therapy Referral

According to the GAO report, “…non-self-referred PT services can be performed by 
providers who can directly influence the amount, duration, and frequency of services,” 
which could explain why the study found more rapid growth in the PT units billed by non-

self-referred physicians.

As an example, physical therapists in an orthopaedic office will provide treatment as 
ordered by the physician. Although subject to state legislation, PT providers working in 

freestanding offices or clinics can expand their services provided through the plan of care.
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Austin What About the Rest of 2019?
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Summer
Surprise Billing and Opioids

September
Workers’ Comp Lawsuit

October/November
Prior Auth Rules + TMB Opioids

End of Year
Surprise Billing Final Rule

July August September October November December

Austin What About the Rest of 2019?
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Washington What About the Rest of 2019?
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Summer
Lobbying on Surprise Billing

September
Surprise Billing and Drug Pricing

Late Fall
Medicare Extenders

End of Year
Omnibus

July August September October November December

Washington What About the Rest of 2019?
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Employment Private Practice Site Neutral Payments
MedPAC Provided a Preview in 2013

Congress’s November 2, 2015 Budget Deal

Medicare’s CY 2018 Payment Proposal for Check-ups

No New Proposals in Medicare’s 2020 Payment Proposals

Austin: Employed Physician Protection Law

Summary: End-of-Year Omnibus Legislation in Congress?
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May 2019 Physician Employment



Texas Orthopaedic Association26

Merritt Hawkins 2019 Survey
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MEDPAC 2013 Site Neutral Preview
Orthopaedics – MedPAC’s initial report on the subject indicated that orthopaedic specialty hospitals would take the greatest hit.

Cardiology – “In 2013, Medicare pays 141 percent more for a level II echocardiogram in an OPD than in a freestanding physician’s
office.”

66 services reduced to physician office levels – MedPAC identified 66 services (mostly diagnostic services with a few procedures) that
could save Medicare $900 million on an annual basis:
•Bone density: axial skeleton (APC 288)

•Level II neuropsychological testing (APC 382)
•Level II echocardiogram without contrast (APC 269)
•Level II extended electroencephalography (EEG), sleep, and cardiovascular studies (APC 209)

12 groups reduced to an ASC payment rate – MedPAC identified 12 groups that could save Medicare $600 million on an annual basis:

•Nine eye procedure groups.
•Two nerve injection groups.
•On skin repair group.
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2015Site Neutral Payments

•November 2, 2015 budget deal created a site neutral Medicare 
payment policy for any new off-campus, provider-based department 
after this date. (Practices that are at least 250 yards away from the 
parent hospital’s campus.)

•Existing off-campus PBDs were grandfathered.  CMS proposed 
additional guidance in July 2016.

• Dedicated freestanding emergency departments are exempt.

November 2, 2015 Congressional Budget Deal

30
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Hospital ReactionMedicare’s CY 2017 HOPD / ASC Proposal

“Hospitals are livid about the Obama 
administration’s plans to eliminate their 
Medicare payments for services at new off-
campus outpatient departments, saying it 
largely ignores the intent of Congress and 
will limit access to care.”

From Modern Healthcare’s July 9, 2016 article on the subject.



32

Summer 2016 Proposal Site Neutral Payments

• Medicare would no longer pay hospitals the current OPPS rates if 
they relocate or rebuild grandfathered outpatient facilities. The 
November 1, 2016 final rule allowed for relocations in case of 
“extraordinary circumstances.”

• If a hospital has a change of ownership, the grandfathered status 
would continue if the new owners accept the existing Medicare 
provider agreement from the prior owner.

• Grandfathered off-campus PBDs would not be allowed to bill for the 
higher OPPS rate for certain services if they did not bill for these 
services prior to November 2, 2015.

Controversy surrounding Medicare’s CY 2017 Proposal

32
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Summer 2017 Proposal Site Neutral Payments

• Congress used the 21st Century Cures Act to exempt hospital outpatient departments that were in 
development when the site-neutral law took effect.

• For off-campus sites that were not mid-build, CMS pays half of hospital rates.

• CMS proposed to pay only 25 percent of hospital rates for 2018 in its CY 2018 payment proposal 
this summer.

• Hospital stakeholders noted that CMS does not have the 2017 data on payments to off-campus 
departments, which CMS said “are needed to guide potential changes to [CMS’s] general approach.”

Further Cuts Proposed by CMS for 2018

33
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Summer 2018 Proposal Medicare Check-ups
Medicare’s CY 2019 HOPD/ASC Proposal

34
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Summer 2018 Proposal Medicare Check-ups

New site neutral payment service: G0463

”… which is often higher than the payment that would have been made if a similar service had been
furnished in the physician office setting. Therefore, the current site-based payment creates an
incentive for the misallocation of capital toward higher cost sites of care that could result in higher
costs for providers, taxpayers, beneficiaries, and the Medicare program. Likewise, the differences in
payment rates have unnecessarily shifted services away from the physician’s office to the higher
paying hospital outpatient department. We believe that the higher payment that is made under
the OPPS, as compared to payment under the PFS, is likely to be incentivizing providers to furnish
care in the hospital outpatient setting rather than the physician office setting. In 2012, Medicare
was paying approximately 80 percent more for a 15-minute office visit in a hospital outpatient
department than in a freestanding physician office. Under current policy, Medicare still pays more
using the G-code for a clinic visit than it would under the PFS.”

Medicare’s CY 2019 HOPD/ASC Proposal
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Site Neutral Payments Additional CMS Comments

We have heard that many off-campus departments converted from physicians’ offices to hospital outpatient 
departments, without a change in either the physical location or a change in the acuity of the patients seen. To the 
extent that similar services can be safely provided in more than one setting, we do not believe it is prudent for the 
Medicare program to pay more for these services in one setting than another. We believe the difference in 
payment for these services is a significant factor in the shift in services from the physician’s office to the hospital 
outpatient department, thus unnecessarily increasing hospital outpatient department volume and Medicare 
program and beneficiary expenditures.

We consider the shift of services from the physician office to the hospital outpatient department unnecessary if 
the beneficiary can safely receive the same services in a lower cost setting but is instead receiving services in the 
higher paid setting due to payment incentives. We believe the increase in the volume of clinic visits is due to the 
payment incentive that exists to provide this service in the higher cost setting. Because these services could likely 
be safely provided in a lower cost setting, we believe that the growth in clinic visits paid under the OPPS is 
unnecessary. Further, we believe that capping the OPPS payment at the PFS-equivalent rate would be an effective 
method to control the volume of these unnecessary services because the payment differential that is driving the 
site-of-service decision will be removed. In particular, we believe this method of capping payment will control 
unnecessary volume increases as manifested both in terms of numbers of covered outpatient department services 
furnished and costs of those services.

Summer 2018 Proposal for CY 2019

36



37

Site Neutral Payments CMS’s Questions for the Future

• Should prior authorization be considered as a method for controlling overutilization of services?

• For what reasons might it ever be appropriate to pay a higher OPPS rate for services that can be performed in 
lower cost settings?

• Several private health plans use utilization management as a cost-containment strategy. How might Medicare 
use the authority at section 1833(t)(2)(F) of the Act to implement an evidence-based, clinical support process 
to assist physicians in evaluating the use of medical services based on medical necessity, appropriateness, and 
efficiency? Could utilization management help reduce the overuse of inappropriate or unnecessary services?

Summer 2018 Proposal for CY 2019
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New Employed Physician Protection in Texas 2019 Legislature

• H.B. 1532 requires the Texas Medical Board to accept and process complaints against a health organization certified 
under Section 162.001(b) for alleged violations of the corporate practice of medicine act. S.B. 1985 also requires health 
organizations certified under Section 162.001(b) to file a biennial report with the Texas Medical Board that must 
include certain information about the administration of the organization and the organization's executives.

• The corporate practice of medicine (CPOM) doctrine was developed by the American Medical Association in the 19th 
century to protect the integrity of the medical profession in several ways, first by distinguishing between professional 
physicians and unqualified persons seeking to offer medical care, and, second, by restricting corporate influence on a 
physician's independent medical judgment. The doctrine in different iterations was incorporated into the laws of 
various states, and while many states have abandoned CPOM, Texas maintains the doctrine as a means to insulate the 
doctor-patient relationship from pecuniary pressures.

• Interested parties note that state law requires the chief medical officer of the health care organization to immediately 
report to the board any instance in which the chief medical officer reasonably believes a physician's independent 
medical judgment was compromised or a physician was punished for reasonably advocating patient care. The parties 
contend that in practice some chief medical officers have failed to report such matters to the board and that, as a 
result, physicians have been punished for reasonably advocating medical care for their patients. Unfortunately, the 
physician's professional and economic livelihood may have already been compromised through the chief medical 
officer's failure to report a matter, leaving the physician with no recourse to remedy the situation. H.B. 1532 seeks to 
address this issue.

HB 1532 Was Signed by the Governor

38
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Austin & Washington Commercial Insurance
Out-of-Network
In-Network

39
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Austin & Washington Out-of-Network & Network Issues
SB 1264 – Austin

Benchmark Price – Washington
Prior Authorization & Utilization Review – Austin

Texas Department of Insurance’s October 1 Call for Feedback
Prompt Pay - Austin



Texas Orthopaedic Association41

The Washington Debate New York/Texas vs. California Approach
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The Washington Debate ERISA Implications
Two Issues: Threshold Price + Arbitration
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HR 3502 Texas Co-Sponsors
88 Across the Nation (09.16.19)

Colin Allred (D-Dallas)
Eddie Bernice Johnson (D-Dallas)
Kenny Marchant (R-Dallas)
Lance Gooden (R-Dallas)
Ron Wright (R-Arlington)

Lizzie Fletcher (D-Houston)
Brian Babin (R-Woodville)
Dan Crenshaw (R-Houston)

John Carter (R-Round Rock)
Bill Flores (R-Bryan)
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Texas Mediation Texas Arbitration
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SB 1264 in Texas Tom Oliverson, MD (right) & Sen. Kelly Hancock
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Texas Surprise Billing The “Non-Emergent” Exception
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Teleconference
Providers and carriers 
have 30 days to reach 
a settlement in a 
teleconference before 
a mediation or 
arbitration is 
triggered.

90 Days
The provider has 90 
days within receiving 
initial payment to 
apply for 
mediation/arbitration 
through a portal on 
TDI’s website. Fees are 
split between the 
provider and the 
carrier.

Initial Payment
The carrier submits a 
UCR payment for a 
clean claim.

DISPUTE RESOLUTION PROCESS

Submission
Out-of-network 
provider submits a 
claim. 

Internal Appeals Process
Providers may appeal to a carrier’s internal appeals process 
for denials of coverage.

Bundles
Physicians may bundle disputed payments up to $5,000 if 
they are with the same carrier. No individual claim within 
that bundle may be more than $1,500.
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Day 1 Day 30 Day 81 Day 126

SELECTION
TDI Selects an arbitrator 
after the two sides failed 
to reach a conclusion on 
their own within 30 days.

Informal Discussion 
30 Days

Price Selection
51 Days 

Court Challenge
45 Days

FINAL PRICE 
The arbitrator has 51 days after 
the arbitration is triggered to 
determine the price based on 
11 different categories.

CHALLENGE
Either side has 45 days 
following the arbitrator’s 
determination to file a SUIT.

Physicians & Midlevels

Timeline Arbitration Under Texas Law
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Day 1 Day 30 Day 210 Day 300

SELECTION
TDI Selects an arbitrator 
after the two sides failed 
to reach a conclusion on 
their own within 30 days.

Informal Discussion 
30 Days

Mediation
180 Days 

Court Challenge
45 Days

FINAL PRICE 
The mediation shall be held no 
later than 180 days following 
the request. The mediator 
must file a final report within 
45 days.

CHALLENGE
Either side has 45 days 
following the mediator’s 
report to file a civil action.

Facilities

Timeline Mediation Under Texas Law
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Texas and Balance Billing: A Review

• 2009 Law (HB 2256) allows patients to enter into an informal teleconference and 
potential mediation with a facility-based physician for an out-of-network balance bill of 
$1,000 or more.

• 2015 Law (SB 481) lowers the threshold to $500.It applies to anesthesiologists, 
emergency physicians, radiologists, neonatologists, pathologists, and assisting 
surgeons.

• 2017 Law (SB 507) expands mediation to almost every type of out-of-network 
emergency are provider that balance bill and all non-network facility-based providers 
at network hospitals.



Texas Orthopaedic Association53

Balance Billing Mediation Results in Texas
Texas Association of Health Plans – January 2018 Chart
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Balance Billing Mediation Results in Texas
Data Presented by the 
Texas Department of 
Insurance in January 

2018
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Balance Billing Texas Assn of Health Plans Data
May 2016; Three Large Texas Health Plans – 2015 Claims Data
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Austin In-Network
Prior Authorization
Utilization Review

Dropping Physicians for Out-of-Network Referrals
Prompt Pay
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October 1 Deadline Texas Department of Insurance’s Call for Feedback
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Network Issues What Passed in Austin

Network Adequacy for PPOs
• HB 3911 by Rep. Hubert Vo (D-Houston) and Sen. Donna Campbell, MD (R-New Braunfels).

Network Directory Lists

• SB 1742 by Sen. Jose Menendez (D-San Antonio) and Rep. Julie Johnson (D-Dallas).

• Clearly identify specialties and facilities that are in a plan’s network.

Prompt Payment & Utilization Review Transparency
• HB 2327, SB 1186, HB 2387 and SB 1187 Rep. Greg Bonnen, MD (R-Friendswood) and Sen. Dawn Buckingham,

MD (R-Lakeway).

• “Gold standard” plus transparency for prior authorization requirements.

• Same or similar specialty for utilization review.

• Some forms of these bills were amended to SB 1742.

2019 Texas Legislature
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Network Issues What Fell Short in Austin

Prudent Layperson Standard for Emergencies

• HB 1832 by Rep. Julie Johnson (D-Dallas) and Sen. Donna Campbell, MD (R-New Braunfels).

Non-Medical Switching

• HB 2099 by Rep. Stan Lambert (R-Abilene) and Sen. Donna Campbell, MD (R-New Braunfels).

• The bill would have prohibited a plan from changing a patient’s drug coverage upon plan renewal for patients
with chronic care needs.

2019 Texas Legislature
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Prompt Payment in 2019 Attempts for Change?
HB 1914 in the Texas House
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Austin Telemedicine
2017 – New Law
2019 - Platforms
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Telemedicine Building on the 2017 Law

Telemedicine for Rural Hospitals

• HB 871 by Rep. Four Price (R-Amarillo) would allow a hospital located in a rural county (< 30,000) to use
telemedicine to satisfy a Level IV designation related to a physician’s availability.

The Platform of a Physician’s Choice

• The rule-making process did not result in a physician being able to use a telemedicine platform of her choice.

• HB 3345 and SB 1265 (Rep. Four Price, R-Amarillo and Sen. Dawn Buckingham, MD, R-Lakeway) would allow a
physician to use the platform of her choice in the commercial market.

• HB 870 and SB 670 would do the same for the Medicaid market.

2019 Texas Legislature
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Austin Workers’ Comp
Burden of Proof Lawsuit & TOA’s Amicus Brief

2023 Sunset Review
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Texas Supreme Court TOA’s Amicus Brief
September 16, 2019
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Physicians & Facilities Pricing Transparency
Federal Activity

2019 Texas Legislature
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Medicare Pricing Transparency 2018 Proposals

Medicare’s Inpatient Hospital and Physician Fee Schedule Proposals for 2019; Begins in January 2019

“Under current law, hospitals are required to establish and make public a list of
their standard charges. In the fiscal year (FY) 2019 Hospital Inpatient Prospective
Payment System (IPPS) proposed rule, CMS announced it is updating its guidelines
to specifically require hospitals to make public a list of their standard charges via
the Internet. However, CMS is still seeking information from the public regarding

barriers preventing providers and suppliers from informing patients of their out-of-

pocket costs; what changes are needed to support greater transparency around

patient obligations for their out of pocket costs; what can be done to better inform

patients of these obligations; and what role providers of health care services and

suppliers should play in this initiative.”
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Consumer Credit Reporting & “Surprise Bills” 2019 Law

“Prohibits a consumer reporting agency, except

as provided by Subsection (b) (relating to the

authorization of a consumer reporting agency to

furnish a consumer report that contains certain

information), from furnishing a consumer report

containing information related to certain items,

including a collection account with a medical

industry code, if the consumer was covered by a

health benefit plana t the time of the event

giving rise to the collection and the collection for

an outstanding balance, after copayments,

deductibles, and coinsurance, owed to an

emergency care provider or a facility-based

provider for an out-of-network benefit claim.”

SB 1037 Enacted by the Texas Legislature
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Pricing Transparency in Austin Health Plan Recommendations

• “Require health care providers and facilities to post their billed charges for their most commonly billed services.”

• “Require health care providers and facilities to supply patients with a ‘good faith’ estimate of how much elective
(non-emergency) health care services would cost individuals.”

• ”Require health care providers and facilities to disclose their network status.”

• “Require health care providers and facilities to provide consumer advance warnings of billed charges that exceed
250 percent of the Medicare rate for the same service (or item) in the same geographic area.”

• “Study facility and observation fees and which providers should appropriately be able to charge them.”

• “Limit FSER and ‘micro hospitals’ Facility Fees and Observation Fees.”

• Require DSHS to collect discharge data from FSERs.’

• “Consider giving the attorney general authority to bring action against providers who charge consumers
‘unconscionable’ charges.”

• “Allow health plans to more easily share quality and value data with consumers and providers participating in
their network.”

Little Action in the 2019 Texas Legislature
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Medicaid Texas Legislature
Ombudsman Program

Hospital LPPFs
Nursing Home “LPPFs”

EMS “LPPFs”
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2019 Texas Legislature SB 1105 and SB 1207
Medicaid Managed Care Oversight and Prior Authorization Timelines; SB 1105 Didn’t Pass
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Medicaid Overview

No Physician Medicaid Rate Increases A continuing theme.

Cost Containment Measures In a continuing theme, the budget contains a $350 million
cost containment measure (general revenue) and $900 million in all funds.

Mental Health $100 million appropriated to establish the Texas Mental Health
Consortium (it requires the passage of SB 11 or SB 10). The budget also appropriates
$1.5 million for child/adolescent psychiatry fellowships.

Ombudsman Program SB 1105/SB 1207 Medicaid managed care oversight and prior
authorization timelines.

2019 Texas Legislature
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Hospital LPPFs 2019 Legislation
ActionCity of Amarillo (existing) Grayson County/Sherman (existing)

Bowie County (existing)

Gregg County (existing)

Angelina County/Lufkin (existing)

Cherokee County (existing)

Smith County/Tyler (existing)

Dallas & Tarrant Counties(existing)

Cameron & Hidalgo Counties (existing)

Webb County (existing)

Tom Green County/San Angelo (existing)

Hays County (existing)
Williamson County/Georgetown (existing)
Bell County (existing)
McLennan  County (existing)

Taylor County (2019)

Travis County (2019)
Bexar County (2019)

Harris County (2019)

Note: HB 4289 and HB 651 passed out of the 
2019 Texas Legislature allows local jurisdictions 
to collect a mandatory payment from 
nonpublic hospitals for intergovernmental 
transfers.

El Paso County (2019)

Ellis County (2019)

Wichita County (2019)

Nueces County (2019)

Lubbock County (2019)
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Nursing Home LPPFs Continued Defeats in Austin
Divided Industry
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Austin & Washington Prescription Drugs
Drug Pricing
Pharmacy & PBM Issues
Physician Dispensing
Opioids

79
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Texas Legislature & Washington Drug Pricing & Pharmacy Issues
Gag Clauses

Physician Dispensing in Texas
Drug Prices – Texas Legislature

PBM Issues
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Austin Stakeholders Pharmacies
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Congress Gag Clause for Pharmacists

• Congressman Burgess: The bill is “essential in both lowering drug costs for individuals and freeing the pharmacist
to do what many consider the right thing.”

• Patients are required to request information from pharmacists about whether out-of-pocket drug costs would be
cheaper than purchasing the drug through insurance.

Congressman Michael Burgess, MD Comments
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Physician Dispensing Laws 2019 Texas Legislature Bill
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2019 Texas Legislature Drug Pricing
HB 2536
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2019 Texas Legislature HB 2536 & Drug Prices
Health Plan Issue; Pending the Governor’s Decision

• Requires drug manufacturers to submit a report to HHSC when a specific drug’s price increases by 40
percent of its wholesale acquisition cost in the preceding three calendar years or at least 15 percent in
the previous calendar year.

• HHSC will be required to provide online reports.

• PBMS and health plans must submit annual reports to the Texas Department of Insurance that include
aggregated rebates, fees, and price protection payments collected from drug manufacturers for PBMS
and the names of the 25 most frequently prescribed drugs, percent increase in annual net spending for
drugs, and percent increase in premiums attributable to drugs for health plans.
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2019 Texas Legislature HB 3388 & Medicaid
Pending the Governor’s Decision; Medicaid Managed Care and PBMs

• It removes the current maximum allowable cost requirement and replaces it with a new
reimbursement that the MCO or PBM must comply with as a condition of contract retention and
renewal with HHSC.

• It requires an MCO/PBM reimbursement for prescription drugs to be tied to the National Average Drug
Acquisition Cost (NADAC) methodology to provide pharmacists and the public with a clear and
transparent system for the reimbursement of prescription drugs in Medicaid.
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2019 Texas Legislature HB 1455 & Audit Practices
Pharmacist Issue; Pending the Governor’s Decision
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2019 Texas Legislature PBM Legislation: HB 2817 & HB 2231

• HB 2817 and HB 2231 ran out of time.

• Protect patients’ ability to have their local pharmacy mail or deliver medications to them.

• Prevent PBMs from retroactively reducing payments after a claim is adjudicated, except as a legitimate

audit outcome.

• Forbid PBMs from paying their own pharmacies at a rate that is higher than what they reimburse their

network pharmacies for the same products.

• Prohibit PBMs from requiring pharmacies to attain credentialing or certification requirements beyond

what the state and federal governments require.

• Require PBMs to clearly state in their network contracts the specific services and procedures a

pharmacy may deliver and the corresponding payment amounts for them.

HB 2817 Was the Major Vehicle and Ran out of Time; HB 2817 Took Some Concepts from HB 2231
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2019 Texas Legislature Pharmacy Scope of Practice

SB 1056 – Pharmacist Drug TherapyManagement

• Sent to the governor for consideration.

• It amends the Occupations Code to include among the conditions under which a delegation by a

physician to a properly qualified and trained pharmacist acting under adequate physician supervision of

the performance of specific acts of drug therapy management may include the implementation or

modification of a patient's drug therapy under a protocol that the delegation follows a diagnosis, initial

patient assessment, and drug therapy order by the physician and that the pharmacist maintains a copy

of a protocol for inspection until at least the seventh anniversary of the expiration date of the protocol.

Flu Treatment & Additional Vaccine

• Several bills would have expanded pharmacists’ scope of practice to allow them to treat the flu and

have expanded vaccine authority.

• The initiatives failed.
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Texas Legislature & Washington Opioids
New Texas Initiatives



Texas Orthopaedic Association91

Opioids What Does the CDC’s a Seven-Day “Limit” Mean?
2019

New England Journal of Medicine
2016

CDC Guidelines for Primary Care



Texas Orthopaedic Association92



Texas Orthopaedic Association93



Texas Orthopaedic Association94



Texas Orthopaedic Association95

Pain Management Removal from VBP Program
CY 2017 HOPD/ASC Proposal

”Although CMS is not aware of any scientific studies that 

support an association between scores on the pain 

management dimension questions and opioid prescribing 

practices, we are proposing to remove the pain management 

dimension of the HCAHPS survey for purposes of the Hospital 

VBP Program in an abundance of caution.”

“While CMS is developing alternative pain management 

questions, HCAHPS survey data on all dimensions of care, 

including pain management, will continue to be publicly 

reported under the Hospital Inpatient Quality Reporting (IQR) 

Program in recognition that pain control is an important aspect 

to delivering quality care.”
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Medicare AAOS Response to Part D Opioid Limits
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New Opioid Laws State of Texas
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2019 Texas Legislature Opioid Limits, CME & e-Prescribing

• Ten-day limit. The original proposal called for seven days.

• Two hours of CME in opioid prescribing for physicians.

• Mandatory e-prescribing for Schedule II controlled
substances in 2021 (Medicare implementation date).

HB 2174 (Rep. John Zerwas, MD, R-Richmond) & SB 1233 (Sen. Lois Kolkorst, R-Brenham)
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HB 2174

Rep. John Zerwas, MD (R-Richmond)

HB 2454

Rep. Four Price (R-Amarillo)

HB 3285

Rep. JD Sheffield, DO (R-Gatesville)

CME Education Three Different Laws

“…reasonable standards of care, 
identification of drug-seeking 
behavior in patients, and effectively 
communicating with patients 
regarding the prescription of an 
opioid or other controlled 
substance.”

“… related to approved procedures 
of prescribing and monitoring 
controlled substances” that is 
approved by regulatory bodies.

“…best practices, alternative 
treatment options, and multi-modal 
approaches to pain management 
that may include physical therapy, 
psychotherapy, and other 
treatments.”
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Ten-Day Limits Texas Medical Board Interpretation
The Texas Medical Board does not interpret this section to limit
patients to a maximum of 10 days of opioids for acute pain without
the possibility of any further opioids for that specific issue or
“episode of care.”

Examples:

1. A patient has a fracture during the early morning of September
1. The practitioner may prescribe opioids or acute pain through
September 10 (10 days). The patient would need a follow up
appointment with the practitioner for each 10-day period of
opioid prescriptions for acute pain. Refills are not allowed.

2. An inpatient has a surgical procedure in a hospital on
September 1 and begins receiving opioids for acute pain during
their stay. The patient is discharged from the hospital early in
the morning of September 6. The practitioner may prescribe
opioids for acute pain through September 15 (10 days). The
patient would need a follow up appointment with the
practitioner for each 10-day period of opioid prescriptions for
acute pain. Refills are not allowed.
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2019 Texas Legislature Other Opioid Initiatives

• Opioid Risk Discussion - HB 2710 (Rep. Ana-Maria Ramos, D-Richardson) – The bill would require

physicians to document a discussion regarding the risks associated with opioids. The bill did not pass.

• Informed Consent & Standards of Care - HB 2811 (Rep. Four Price, R-Amarillo) – The bill would have

created a lengthy “standard of care” set of guidelines for physicians to follow. The bill did not pass.

• Parental Waiver – HB 2085 (Rep. Jay Dean, R-Longview) – The bill would create a ”non-opioid

directive” for parents. The bill did not pass.

• Disposal Locations – The bill by Rep. Jay Dean (R-Longview) would direct the Texas State Board of

Pharmacy and pharmacies/hospitals to keep lists of drop-off locations. The bill passed.

• Prescription Monitoring Program – HB 3284 (Rep. JD Sheffield, DO, R-Gatesville) included an

initiative to delay the mandate to check the state’s prescription monitoring program until March 1,

2020. The bill passed.

Over a Dozen Bills Were Filed
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Doctor Shopping Texas’ Prescription Monitoring Program
09.01.19 Effective Date Now Becomes 03.01.20
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Medicare’s CY 2019 ASC Proposal Exparel

CMS proposed to include a separate payment for non-opioid pain management drugs that serve
as a “supply” when used in an ASC surgery.

CMS provided commentary regarding HCPCS code C9290 (Exparel), which is the code that meets
the proposed criteria.

AAOS’s September 2018 Comments

• “The AAOS supports incentives to increase the availability of non-opioid alternatives for pain 
management. For example, there has been some success with intravenous acetaminophen, as 
an alternative to opioids, but high cost may limit its use. Also, we greatly encourage other 
effective forms of pain management, such as regional nerve blocks, icing wraps, 
transcutaneous stimulators, and topical analgesics.”

Summer 2018 Proposal
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Notify the TMB Are Pharmacists Changing Your Rx?
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Physician & Allied Health Provider Licensing Issues
Texas Medical Disclosure Panel – New Forms

Scope of Practice
Texas’ Professional Liability Law
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Texas Medical Disclosure Panel & New Forms January 1, 2020 (Look at TOA’s Newsletter)
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Ministers, English Professors, Physicians, Optometrists, Chiropractors What Is a “Doctor”?

American Medical Association’s 2018 “Truth in Advertising” Campaign.



Texas Orthopaedic Association108

Ministers, English Professors, Physicians, Optometrists, Chiropractors What Is a “Doctor”?

American Medical Association’s 2018 “Truth in Advertising” Campaign.
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Who Is a “Doctor” in Texas? Healing Art Identification Act
• While the Act identifies several types of practitioners who may identify themselves as 

various types of “doctor,” the statute establishes more limited boundaries for use of 
the terms “physician” and “surgeon.” 

• According to this law, only those licensed by the Texas Medical Board (TMB) holding 
either a doctor of medicine or doctor of osteopathy degree may identify themselves 
as a “physician” or “surgeon.”
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“Scope of practice bills as a matter of policy matter is something that conservatives
and some liberals can make common cause about because, on the one hand, it
increases access to care, which liberals like, and on the other hand, it can lower
the cost of care and remove barriers to entry, which conservatives like,” said John
Davidson, a health care policy analyst at the Texas Public Policy Foundation, a
conservative think tank. “It’s an opportunity for both sides to work together.”

“Proponents of legislation expanding
so-called scope of practice – generally
widening the number of people who
can perform routine tasks – say it would
help alleviate the state’s doctor
shortage and note that many of the
bills have bipartisan co-authors.”

“But opponents of these kinds of bills –
especially the Texas Medical
Association, which represents doctors,
and the Texas Dental Association,
which represents dentists – say they
jeopardize patient safety by placing
too much trust in people who lack the
necessary medical training.”

111
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Texas & Independent Nurse Practitioners 2019 Legislation
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15 Business Days

• Fellowship- or residency-trained PT.

10 Business Days

• All other PTs.*

Patient Disclosure

• Patient signature.

Physical Therapy Direct Access in Texas HB 29
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Podiatry Is the Ankle Part of the Foot?
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Texas Legislature Optometry Surgical Privileges?

116

HB 1798, SB 1223 & HB 3505 Failed in the 2019 Texas Legislature
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The American Academy of Physician Assistants (AAPA) approved a policy in May seeking to remove state regulations
that "require a PA to have and/or report a supervisory, collaborating, or other specific relationship with a physician ...
[and seeking to establish] autonomous state boards with a majority of PAs as voting members to license, regulate and
discipline PAs, or for PAs to be full voting members of medical boards." With this move, AAPA is moving forward with its
push to eliminate the formal supervisory relationship between physicians and PAs.

The move provoked strong opposition from the American Medical Association (AMA) House of Delegates in June. An
AMA committee report labeled this as "anticipated legislation to move PAs into a more autonomous role" since state
medical boards currently have authority over PAs.

AAPA is branding the effort as “Optimal Team Practice” with an overarching goal of removal of state laws and
regulations that require a PA to have and/or report a supervisory, collaborating or other specific relationship with a
physician in order to practice. In addition, the new policy advocates for the establishment of autonomous state boards
with a majority of PAs as voting members to license, regulate and discipline PAs, or for PAs to be full voting members of
medical boards. Finally, the policy says that PAs should be eligible to be reimbursed directly by public and private
insurance for the care they provide. According to AAPA, “Optimal Team Practice” resembles, but is not the same as, full
practice authority, which nurse practitioners have been pursuing.

Is a Physician Assistant… An Assistant?
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Mid-Levels Question Regarding Imaging Delegation

118

January 2019 Rule Proposal Pulled | September 20, 2019, Proposal Expected
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Chiropractors What Is Neurological?
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Texas Chiropractic Association 2019 Legislature Request
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Anesthesiologists vs. CRNAs Corpus Christi



Texas Orthopaedic Association122

Texas Medical Board Attorney General Request -Anesthesia

1(a). Is providing anesthesia the practice of 
medicine?
(b). When a physician delegates the providing 
and administration to a Certified Registered 
Nurse Anesthetists (CRNAs) does the Texas 
Medical Board, via the Medical Practice Act, 
have continuing regulatory authority over a 
physician’s decision and process for delegating 
that authority to a CRNA?
2. Does the CRNA have independent authority 
to administer anesthesia without delegation by 
a physician?

March 26, 2019 Request
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Anesthesia Attorney General Answers

1(a). Is providing anesthesia the practice of medicine? “The practice of medicine includes the provision 
of anesthesia by a licensed physician. However, pursuant to subsection 301.002(2)(G) of the Occupations 
Code, when a certified registered nurse anesthetist administers anesthesia pursuant to a physician’s 
delegation, such act falls within the scope of professional nursing.”

(b). When a physician delegates the providing and administration to a Certified Registered Nurse 
Anesthetists (CRNAs) does the Texas Medical Board, via the Medical Practice Act, have continuing 
regulatory authority over a physician’s decision and process for delegating that authority to a CRNA? 
“The Legislature authorized the Texas Medical Board to take disciplinary action against a physician who 
delegates professional medical acts to a person whom the physician knows or should know is unqualified 
to perform the acts. Thus, the Board possesses regulatory authority over a physician’s desire to delegate 
the providing and administration of anesthesia to a certified registered nurse anesthetist.” 

2. Does the CRNA have independent authority to administer anesthesia without delegation by a 
physician? “A certified registered nurse anesthetist does not possess independent authority to 
administer anesthesia without delegation by a physician.”

September 2019 Answers
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Attorney General Decision September 5, 2019
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Anesthesia Anesthesiologist Assistants’ Licensure
2015 Map; Legislation to Be Heard on Thursday
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Maintenance of Certification Texas Legislature

SB 1148 (Sen. Dawn, Buckingham, MD, R-Austin)
prohibits facilities and health plans from
discriminating against a physician based on his or
her maintenance of certification status.

A “compromise” in the final days of the Legislature
will allow a medical staff to vote whether a facility
should be required to require MOC or not.
However, at least one hospital system has said
that an individual hospital’s decision is not valid.

SB 1148 Was Signed into Law in 2017
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Lawsuits 2019 Texas Legislature

Exceptions to the Willful and Wanton Standard
HB 2362 by Rep. Moody (D-El Paso) and Rep. Price (R-Amarillo).

Indexing the Non-Economic Damage Cap
HB 765 by Rep. Wu (D-Houston). Retroactive to September 1, 2013, the bill would 
increase the non-economic damage cap by 36 percent from $250,000 to $339,899.
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Willful and Wanton The Filed Legislation
HB 2362 would remove the existing emergency care willful and wanton standard in the 
following scenarios:

• When the patient arrives in either the hospital’s emergency department or obstetrical unit 
in stable condition regardless of whether the patient later suffers an emergency.

• When the patient has been stabilized or is capable of receiving non-emergency treatment 
even if the patient later suffers an emergency.

• When a patient is treated in an obstetrical unit for a non-obstetric emergency.

• When the patient’s treatment is unrelated to the original medical emergency.

• If the patient’s emergency is caused, in whole or in part, by a health care provider, 
regardless of how insignificant the contribution is to the overall emergency.
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Austin & Washington Facilities
Hospitals 

ASCs
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Austin & Washington Hospitals
Neonatal Levels of Care Designation

Rural Hospitals

Mergers

Physician-Owned Hospitals

Freestanding Emergency Medical Centers

Comprehensive Center for Joint Replacement (CJR)
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BPCI-A | CJR Extension? Summer 2019 Hints
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Two Expansion Avenues Physician Owned Hospitals
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New Hospital Definition Guidance 09.06.17

• Provider-based off-campus emergency departments.

• Number of inpatient beds in relation to the size of the facility and services offered. For example, a 
facility with 4 inpatient beds that has 6-8 operating rooms, 20 ED bays, and a 10-bed ambulatory 
surgery outpatient department is not likely primarily engaged in inpatient care.

• The volume of outpatient surgical procedures compared to inpatient surgical procedures.

• If the facility considers itself to be a “surgical” hospital, are procedures mostly outpatient? Does 
the information indicate that surgeries are routinely scheduled early in the week, and does it 
appear this admission pattern results in all or most patients being discharged prior to the weekend?

• Patterns and trends in the ADC by the day of the week.

• Staffing patterns.

• How does the facility advertise itself in the community?  Is it advertised as a “specialty” hospital 
or “emergency” hospital?

CMS Released New Guidance on Medicare’s Hospital “Definition” in September
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Levels of Care Designation Neonatal and Maternal Care

Overview
Created by the 2013 Texas Legislature. The neonatal levels of care designation become 
effective on June 9, 2016.

2019 Activity
SB 749/HB 3269 would create a process through which a hospital may appeal to an 
independent third party regarding the level of care designation assigned to the hospital.
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Hospital Mergers State Authority

H.B. 3301 amends the Health and Safety Code to provide for a merger agreement among two or more hospitals located within a 
county that contains two or more hospitals and that has a population of:

· less than 100,000 and is not adjacent to a county with a population of 250,000 or more; or

· more than 100,000 and less than 150,000 and is not adjacent to a county with a population of 100,000 or more.

H.B. 3301 authorizes two or more hospitals to negotiate and enter into a merger agreement, subject to approval by the Health 
and Human Services Commission (HHSC), and requires HHSC to issue a certificate of public advantage governing the merger 
agreement for the agreement to receive immunity under the bill's provisions. The bill defines "merger agreement" or "merger" 
as an agreement among two or more hospitals for the consolidation by merger or other acquisition or transfer of assets by which 
ownership or control over substantially all of the stock, assets, or activities of one or more previously licensed and operating
hospitals is placed under the control of another licensed hospital or hospitals or another entity that controls the hospitals.

H.B. 3301 requires each hospital to submit an annual report to HHSC and sets out the required contents of the report. The bill 
requires HHSC to require a hospital to adopt a plan to correct a deficiency in the hospital's activities if HHSC determines that an 
activity of the hospital does not benefit the public and no longer meets the prescribed standard. The bill sets out provisions 
relating to:

· certain requirements related to the corrective action plan;

· an annual supervision fee capped at $75,000;.

HB 3301 Passed; San Angelo 
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Rural Hospitals 2019 Texas Legislature

Overview
Due to hospital closures, EMS is the only health care 
provider in some rural communities. 

2019 Activity
SB 1444 & HB 3934 – Rural hospital collaborative. 

SB 1621 – “Limited services rural hospital” license.

HB 871 – Telemedicine to satisfy a Level IV trauma 
facility.

SB 170 – The bill will reinforce and clarify into state 
statute the longstanding policy and practice in Texas to 
pay rural hospitals their actual and documented cost to 
treat Medicaid patients.
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Washington & Austin ASCs + Medicare’s 2020 ASC/HOPD Medicare Proposal
Timeshare ASCs in Texas?

2018: A Big Year for ASCs

Medicare’s 2020 Payment Policy Proposal

HOPD vs. ASC Price Comparison Tool
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Timeshare ASCs? Not Addressed in the 2019 Texas Legislature
Approved by Medicare; Requires State Approval
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ASCs Texas Data

Orthopaedic Surgery Center of San Antonio – 5,571

Texas Orthopedics Surgery Center (Austin) – 4,012

Texas Spine & Joint Hospital (Tyler) – 3,012

Christus Spohn Corpus Christi Outpatient Surgery – 2,709

MH Surgery Center Woodlands Parkway – 2,442

Texas Midwest Surgery Center (Abilene) – 2,320

Northstar Surgical – Dept of Lubbock Heart – 1,919

Houston Methodist Willowbrook Outpatient – 1,753

Baylor Surgicare at Oakmont (Fort Worth) – 1,920

Covenant High Plains Surgery Center (Lubbock) – 1,713

20 Highest Volume Orthopaedic ASCs in Texas; 07.01.16 – 06.30.17 Data

Hyde Park Surgery Center (Austin) – 1,635

Methodist ASC – North Central (San Antonio) – 1,580

TX Health Orthopaedic (Flower Mound) – 1,559

Baylor Surgicare at Carrollton – 1,533

Executive Surgery Center (Tomball) – 1,507

Mother Frances Hospital Outpatient (Tyler) – 1,502

Baylor Surgicare (Dallas) – 1,501

Memorial Hermann Surgery Center Med Center – 1,448

Doctors Hospital at Renaissance Outpatient – 1,422

Surgery Center for Special Surgery (SA) – 1,346
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Medicare A Big Year for ASCs in 2018
Major Shift by Medicare

• Medicare payment parity.

• Services shifting to ASCs.

• Prior authorization for certain hospital services.

• ASC vs. HOPD pricing transparency tool.

• Transfer agreements.

• Lower device intensity threshold.
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The Widening Payment Gulf Parity …Finally: Medicare’s 2019 Payment Proposal
2019 Through 2023; CPI-U vs. OPPS Market Basket Update
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Medicare’s Continued Emphasis Comments in the CY 2020 Proposal

“This change will also help to promote site-neutrality between 
hospitals and ASCs and encourage the migration of services from 
the hospital setting to the lower cost ASC setting.”

- Medicare’s commentary in the CY 2020 rule proposal.
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ASC Transfer Agreements Medicare’s September 2018 Proposal

• CMS would remove the requirement for ASCs to have a written transfer agreement with a 
hospital that meets certain Medicare requirements or require physicians performing 
services in an ASC to have admitting privileges in a certain hospital. EMTALA would 
prevail.

• CMS would remove the requirement for a physician to conduct a complete H&P on a 
patient not more than 30 days before the date of the scheduled surgery.

Conditions of Participation; Addresses Transfer Agreements and H&P
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Lower Device Intensity Threshold Medicare’s 2019 Proposal

• Proposed to be lowered to 30 percent (from 40 percent).

• Orthopaedic services would witness the greatest effect.

ASCs
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Medicare’s ASCs vs. HOPD Price Comparison Tool 21st C. Cures Act
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Shift to ASCs  AAOS & The Joint Commission

AAOS is working with The Joint Commission to co-brand ASC certifications.
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New ASC Services Medicare’s 2019 Proposal

• Anesthesia code related to knee arthroplasty (01402) was proposed to be removed from 

the inpatient only list.

• Aligns with the late 2017 decision to remove TKA from the inpatient only list.

Focus Was on Cardiology
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Medicare’s ASC/HOPD Payment Proposal Summary Calendar Year 2020

• TKA would be added to the ASC-payable list. Previously removed from the inpatient only 

(IPO) list.

• THA would be removed from the IPO list. 

• Would remove additional spine services from the IPO list.

• Would create prior authorization for certain non-musculoskeletal services. (Would not be 

able to be performed in the hospital setting.)

Released in the Summer of 2019
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Already Removed from IPO

ASC Payable 
(Proposed)

Proposed

Remove from IPO

TKA - 27447 

THA - 27130 

Spine – 22633, 22634, 63265, 
63266, 63267 & 63268

Allograft Knee - 29867

Cardiology – 92920, 92921, 
92928, 92929, C9600 & C9601

Inpatient Only vs. ASC Payable ListMedicare’s CY 2020 Proposal



Texas Orthopaedic Association151

02

01

03

04

Blepharoplasty

Botulinum Toxin Injections

Panniculectomy

Rhinoplasty & Vein Ablation

Prior Authorization in Medicare?Medicare’s CY 2020 Proposal
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MedicarePhysician Fee Schedule
E/M Proposal

Imaging

MACRA

IPAB
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Medicare’s CY 2019 ProposalE/M
The Same Payment for Level 2 - 5
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2019 Final
• Level 1
• Level 2-4 Collapsed
• Level 5

2020 Proposal
• 5 Levels (Established)
• 4 Levels (New)
• Adjust Payments 

Based on the AMA’s 
two committees

2019 Proposal
• Level 1
• Level 2-5 Collapsed
• Add-ons

Continued E/M Activity Medicare’s CY 2020 Proposal
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“Incident to” Billing for PAs Not Found in Medicare’s Proposal

155

MedPAC’s 2019 Recommendation
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Austin & DC Ancillaries
Competitive Bidding
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MedPAC Discussion Competitive Bidding Expansion?

Statutory Authority? – MedPAC Commissioners discussed the option of directing CMS to seek 
statutory authority from Congress to expand competitive bidding to DMEPOS at their discretion.

Imaging? – MedPAC suggested expanding equipment into new areas and looking at imaging.

American Orthotic and Prosthetic Association – Fears regarding custom orthotics.

157

September 5, 2019
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Back/Knee Braces DME Medicare’s Competitive Bidding Process

Additions to the CBP? – Back and knee braces currently are not part of Medicare’s CBP.

Price and Supplier Concerns – Prices could decrease. In addition, a number of current 
providers could be eliminated.

2021 – Back and knee braces will be included in Medicare’s competitive bidding for 
DME.

158

December 2018 Proposal
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TOA’s 2020 Annual Conference February 7-8 in San Antonio

• Strategic Planning Seminar with Darren Smith 
(Friday Morning)
• Mike McCaslin of the OrthoForum (Friday 
Afternoon)
• A Look at OrthoCarolina (Friday Afternoon)
• Coding Course with Karen Zupko & Assoc. (Friday)
• Friday Night Party at the Pearl Stable
• Thursday Visit to the Military’s Center for the 
Intrepid


