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Topics
I.
II.
III.
IV.
V.

Overview of Employment Laws: Title VII, FLSA,
ADA, FMLA, and more.
Interviewing: what to ask and what not to ask.
Hiring: what to consider and what not to consider.
Employment: discipline and leave issues.
Termination: general guidelines and
considerations for high risk terminations.
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I. Overview of Employment Laws
■
■
■
■
■
■
■
■
■
■
■

Title VII of the Civil Rights Act of 1964 (Title VII)
Age Discrimination in Employment Act (ADEA)
Americans with Disabilities Act (ADA)
Family and Medical Leave Act (FMLA)
42 U.S.C. § 1981
Fair Labor Standards Act (FLSA)
National Labor Relations Act
Pregnancy Discrimination Act
Chapter 21 of the Texas Labor Code
Genetic Information Nondiscrimination Act
And more!
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Title VII of the Civil Rights Act of
1964
■

Title VII makes it unlawful for an employer to
discriminate against any individual because of the
individual’s:
■
■
■
■
■

RACE
COLOR
RELIGION
SEX
NATIONAL ORIGIN
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Title VII
■

■

Covers all aspects of employment including:
recruitment, hiring, work assignment, promotion,
transfer, termination, compensation, and training.
Covers workplace harassment, which the EEOC
defines as “unwelcome conduct based on race,
color, religion, sex (including pregnancy), national
origin, disability, or genetic information.”
■

Harassment may include, but is not limited to, offensive
jokes, slurs, physical assaults or threats, ridicule,
offensive pictures, and interference with work
performance.
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Other Anti-Discrimination Laws
■
■
■
■
■

Chapter 21 of the Texas Labor Code
42 U.S.C. § 1981
Age Discrimination in Employment Act
Genetic Information Nondiscrimination Act
Pregnancy Discrimination Act

6

Age Discrimination in Employment
Act (ADEA)
■
■

Prohibits employers from discriminating against an
individual on the basis of his/her AGE.
Employees who are 40 years of age or older are
covered by the ADEA.
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Fair Labor Standards Act (FLSA)
■
■

■
■

Sets the minimum wage.
Requires employers to pay non-exempt employees “time
and one half” their regular rate of pay for all overtime hours
(hours worked over 40 in a workweek).
Physicians are exempt.
What are “hours worked?”
■ “Engaged to wait vs. waiting to be engaged.”
■ Can employees pursue their own personal, social, or
business activities?
■ Must employees remain so close to the premises that
they can’t use time effectively for their own purposes?
■ Is there a fixed time for responses to calls?
■ Is the frequency of calls unduly restrictive?
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Americans With Disabilities Act
(ADA)
■

Protects against discrimination based upon:
■
■
■

■

Actual Disability
Record of Disability
Regarded as Disabled

Requires employers to reasonably accommodate a
disabled employee or prospective employee.
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ADA: What is a Disability?
■
■
■

“Disability” = an impairment that substantially limits
a major life activity.
Legally, this is not a demanding standard.
Examples of major life activities:
■
■
■
■
■

Caring for oneself
Ability to perform manual tasks
Walking
Talking
Hearing
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Family and Medical Leave Act
(FMLA)
■

■
■
■
■

Provides covered employees unpaid leave to care for
“serious health conditions,” or those of their spouse,
children, or parents.
Also provides leave to covered servicemembers for
certain military events.
Employees must provide advance notice of leave, if
possible.
Upon return from leave, employees must be restored
to their original positions, or equivalent.
Companies should not interfere with the exercise of
FMLA rights or retaliate against an employee who
exercises his/her rights.
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Retaliation
■
■

Retaliation provisions are found in Title VII, the
ADEA, and the ADA (and many other statutes).
An employer cannot discriminate against an
employee because:
■
■

■

The employee opposed an unlawful practice; or
The employee participated in an investigation,
proceeding, or litigation under the statute.

Example: Title VII prohibits retaliation against an
employee who, in good faith, has filed a charge of
discrimination with the EEOC or TWC.
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II. Interviewing
■
■
■

■

Watch the small talk – it can expose immutable
characteristics like national origin or a disability.
Restrict interview to topics directly relevant to the
job at issue.
All interview questions should focus on the
applicant’s knowledge, skills, and abilities
necessary to perform the job.
Beware of inappropriate interview questions!
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Inappropriate Interview Questions
■
■
■
■
■
■

With whom do you live?
How old are you?
When did you graduate from high school?
Have you ever been arrested?
Where were you born?
Are you a U.S. citizen?
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Inappropriate Interview Questions
■

■
■

■

Have you ever sued or filed
claims against your
employer?
Are you disabled?
Have you ever filed for or
received workers’
compensation?
How many children do you
have?

■
■
■
■
■
■

Is it Mrs. or Miss?
What is your national
origin?
Are you pregnant?
How many sick days did you
take at your old job?
What is your religion?
Are you a homosexual?
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Inappropriate Interview Questions
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III. Hiring
■

■

Every employer is free to hire the best person for a
position based on the individual’s skills and
experience no matter what their race, age, or
gender . . .
BUT: There MUST be a valid business reason for
the choice.
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What to Consider
■

KSAs
■
■
■

■

Conflicts of interest
■

■

Knowledge
Skills
Abilities
Example: Many companies prohibit full-time employment
of relatives of managers, officers, or directors.

Background checks
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What Not to Consider
■

Statutorily-protected classes
■
■
■
■
■
■
■
■

■

RACE
COLOR
RELIGION
SEX
NATIONAL ORIGIN
AGE
DISABILITY
VETERAN STATUS

Companies must provide equal employment
opportunities in recruitment and hiring.
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Social Media
■
■
■

Don’t ask for passwords!
Be careful that social media does not reveal
answers to the “inappropriate interview questions.”
For example: You look at an applicant’s public
Facebook page and learn her religion and national
origin. If you decide not to hire, can you explain why
it was not discriminatory?
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IV. Employment
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Performance Appraisals
■
■

■

Provide a means of addressing problems and
figuring out ways to solve them.
Gives the employer a chance to acknowledge its
employee’s situations, point out ineffective
behavior, and coach them on ways to become a
better employee.
Allow the employer to clearly communicate what it
expects from its employees.
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Rules for Performance Appraisals
■

■
■
■

Give performance
appraisals at regular
intervals.
Review prior appraisals.
No grade inflation!
Give details and specific
reasons for any
criticisms.
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Example
■
■
■

■
■
■

Joe brings suit for wrongful termination.
Employer argues that Joe was fired for poor
performance.
Joe presents evidence that he received only two
formal appraisals during his thirteen-year
employment with the company.
Neither appraisal indicates problems with his work.
Employer claims he received other verbal warnings
but presents no documentation to confirm this.
Jury awards Joe $100,000!
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Employee Discipline
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Guidelines to Discipline
■
■
■
■
■
■
■

Confront without delay.
No group counseling.
Be straightforward and direct.
Give a fixed time frame for improvement.
Warn of consequences.
Document the incident.
Don’t play favorites.
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Be Consistent!
■
■
■

■

■

Back to Joe’s suit for wrongful termination.
Employer argues Joe’s termination was justified
because his poor attendance violated policy.
Joe presents evidence that five other employees
also had poor attendance in violation of policy and
were never disciplined.
Employer’s inconsistent discipline allows Joe to
argue employer’s justification is pretext for
discrimination.
Jury awards Joe $100,000!
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Employee Discipline
■

Benefits of establishing a written disciplinary policy:
■
■
■

■

Promotes uniformity in disciplinary decisions.
Provides advance notice of the performance and conduct
expected of employees.
Contributes to a sense of fairness among employees.

Companies should reserve the right to discipline or
terminate an employee for any [lawful] reason.
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Coaching
■
■
■
■
■

Help employees succeed through coaching.
Provide specific examples of performance
deficiencies.
Communicate expectations clearly.
Establish how the employee will meet expectations
going forward.
Provide feedback.

29

Dispute Resolution Procedures
■
■

Many companies have multi-step dispute resolution
procedures available to employees.
Example:
1.
2.
3.

■

Discuss the problem with the supervisor, or if the
problem is with the supervisor, initiate at step two.
If no resolution reached, discuss with department head.
The department head’s decision may be appealed to an
executive.

At each step, remember the guidelines and ensure
consistent treatment.
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Responding to Discrimination
■

■

■

Employees who receive reports of discriminatory or
retaliatory treatment (or are otherwise aware) must
act immediately, even if the victim has not
complained.
Encourage the victim to bring the issue to his/her
supervisor, or if the problem concerns the
supervisor, the employee should discuss the issue
with the Human Resource Department (or, if no HR
Department, another manager).
Follow-up to make sure HR is aware of the
problem.
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Employee Leave Issues
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Benefits Available
■

FMLA:
■
■
■

■

ADA:
■
■
■

■

Twelve weeks unpaid job-protected leave.
Must continue health benefits at same level prior to
leave.
Must reinstate to same or equivalent job.
Reasonable accommodation.
Leave could last beyond twelve weeks.
Reinstate to previous job unless doing so creates undue
hardship on employer.

Local leave ordinances?
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Joe Calls in Sick
■

■

Joe called in sick for three days in a row, claiming
his doctor ordered complete bed rest for extreme
back pain.
On the fourth day, Joe sends you the following text
message:
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Protected Absence?
■

FMLA Analysis:
■
■

■

ADA Analysis:
■

■

Is this a disability under ADA?

Joe is entitled to leave under FMLA:
■

■
■

■

Is the employee eligible?
Is this a serious health condition under FMLA?

Incapacity requiring absence from work for more than three days
that also involves continuing medical treatment qualifies as a serious
health condition.
FMLA intermittent leave available when “medically necessary.”
FMLA does not have an undue hardship exception.

If Joe works in Dallas, he may be eligible for paid leave
under the city’s new sick leave ordinance (for now).
■

Generally provides one hour of paid sick leave for every thirty hours
worked within Dallas.
35

Interplay between FMLA and ADA
■
■

After expiration of FMLA leave, extended leave may
not be a reasonable accommodation under ADA.
Is it an undue hardship?
■
■
■

■

Others will have to take on duties.
Company will be required to pay out more overtime.
Managers will have to cover certain tasks.

Always consider similarly situated employees and
ensure consistent treatment.
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V. Termination
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General Guidelines
■

Prior to terminating the employee, the employer
should consider the following:
■
■
■
■
■
■

Was there a specific, recent incident which prompted the
discharge?
Can you show that the employee violated a known policy
or law?
Are witnesses available?
Is there documentation to support the reasons for
termination?
Did the employee progress all the way through the
disciplinary system?
Was the employee confronted with the problem and
given a chance to explain?
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More General Guidelines
■
■
■
■
■

Make sure there are no gaps in documentation
regarding the facts.
Assemble and review all of the employee’s records.
Consult with the employee’s supervisor and
analyze his/her determinations.
Make sure the decision to terminate is based on
direct, objective evidence of employee misconduct.
Make sure the employee is aware of the exact
problem with his/her job performance and was
given at least one warning of possible termination,
unless the misconduct was egregious.
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More General Guidelines
■
■
■

■

Give the employee sufficient time to correct the
problem with his/her performance or conduct.
Make sure the employer’s method of discipline
complies with all relevant policies and procedures.
The termination must be consistent with the
employer’s past practice and the facts present in
the employee’s file.
The employer should make sure to treat the
employee fairly.
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Mechanics of the Termination
■
■
■
■

■

Meet face-to-face with the employee in a discrete
location.
Have at least one other person present at the
termination meeting.
Assume you are being recorded.
Remember to treat the employee with respect and
dignity, because when employees are treated fairly,
they are less likely to sue.
Be prepared to answer questions from the
discharged employee, such as “When will I receive
my last paycheck?”
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Mechanics of the Termination
■
■
■

■
■
■

Tell the employee the true reason behind the
termination, but avoid detailed explanations.
Allow the employee the opportunity to briefly vent.
Do not make promises or give false hope, but if
there is a surprise, tell the employee that his/her
statements will be considered and that he/she will
be contacted if the employer changes its mind.
Present the final paycheck and collect any keys or
other company property.
Have a neutral person escort the employee out of
the building or to pick up his/her belongings.
Prepare a memorandum detailing what occurred,
who was present, and what was said.
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High Risk Terminations
■
■

Some terminations are more risky than others.
If any of the following high-risk factors are present,
an employer should proceed with caution.
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High Risk Factors in Termination
■
■

■

■

Employee is a
whistleblower.
Employee has filed
complaints or charges with
a government agency.
Employee has filed for
workers’ compensation
benefits.
Employee is a champion for
employee rights in the
workplace.

■
■
■
■

■

Employee has long tenure
with employer.
Employee is near vesting in
his benefits.
Employee has a good
employment history.
Employer failed to apply its
policies and procedures
consistently.
Employer failed to conduct
adequate investigations of
complaints.
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Mistakes Further Increase Risk
■
■
■
■
■

Not letting the employee gather personal
belongings.
Unnecessarily discussing the reasons for
termination.
Deducting from, or withholding, the employee’s final
paycheck.
Bad-mouthing the employee, especially to potential
employers calling for references.
Opposing unemployment claims.
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Post-Termination
■
■

■
■
■

Provide only neutral references.
Keep internal comments regarding the termination
to a minimum, and only provide access to those
who have a legitimate need to know.
Think seriously before opposing an employee’s
unemployment claim.
Make sure you are consistent about the termination
in communications with all third parties.
If the discharged employee is a physician, the
practice and/or physician should notify her patients
to avoid claims of patient abandonment and, if
applicable, allow the physician access to her patient
files.
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Conclusion/Q&A
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